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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH 
Plaintiff/Respondent 
vs. 
DUKE G. DUCCINI 
Defendant/Appellant. 
Case No 940523 CA 
JURISDICTION AND NATURE QF PROCEEDING 
This appeal is from a judgment and conviction of theft, a 
second degree felony, in violation of Section 76-6-404 UCA, 1953, 
as amended, entered in the above-entitled matter upon a finding of 
guilty, but mentally ill, after a trial by a jury on June 28, 1994 
empaneled by the Honorable, Michael J, Glasmann. 
Jurisdiction to hear the above-entitled appeal is conferred upon 
this court pursuant to Utah Code annotated, 78-2-2(3)(i) (1953 as 
amended) and Rule 26 of the Utah Rules of Criminal Procedure. 
STATEMENT QF ISSUES PRESENTED ON APPEAL AND STANDARD OF REVIEW 
1. Did the Trial Court abuse its discretion in denying 
Defendant's motion to suppress evidence given to police, where the 
defendant was subject to coercive police questioning and by reason 
of mental illness, was incapable of knowingly waiving his Miranda 
rights or to voluntarily give a confession to police. 
Standard of Review A trial court's conclusions of law in 
criminal cases are reviewed for correctness by this Appellate 
Court. State v. Thurman, 846 P.2d 1256, 1271 (Utah 1993). That 
standard of Correctness1 means the Appellate Court decides the 
matter for itself and does not defer in any degree to the trial 
judge's determination of law. State v. Pena, 869 P.2d 932, 936 
(Utah 1994). The Appellate Court will review the totality of all 
the surrounding circumstances- both the characteristics of the 
accused and the details of the interrogation to determine if the 
confessions were the result of coercive police questioning and was 
voluntarily given- for correctness. State v. Strain 779 P2d 221 
(Utah 1989) State v. Pena 869 P 2d 932 (Utah 1994) 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
Section 76-6-404 UCA Theft - Elements 
A person commits theft if he obtains or exercises 
unauthorized control over the property of another with a 
purpose to deprive him thereof. 
STATEMENT OF THE CASE 
This is an appeal from a decision of the Honorable Michael J. 
Glasmann dated the 17th Day of June, 1994 denying the Defendant's 
motion to suppress a confession given to Roger Hunt, a detective of 
the South Ogden, Utah Police Department. The confession was given 
after the Defendant was read his Miranda rights. On the basis that 
the Defendant was mentally incapable of voluntarily waiving his 
Miranda rights, and that the said confession was not the product of 
his free will, the confession should be suppressed. The Defendant 
was tried on the 28th of June, 1994 before a jury empaneled by the 
Honorable Michael J. Glasmann, which found the Defendant guilty of 
theft, but mentally ill, a second degree felony. On the 11th day 
of August, 1994 the Defendant was sentenced to serve a term of not 
less than one year nor more than fifteen years at the Utah State 
2 
Prison. 
The Defendant filed a notice of appeal on 31st day of August, 
1994 with the Clerk of the Second Judicial District Court, which 
appeal was directed to the Utah Court of Appeals as Case #940523-
CA. 
STATEMENT OF FACTS 
By information filed by the Weber County Attorney, the 
Defendant was charged with one count of theft, a second degree 
felony in violation of Section 76-6-404, U.C.A. 1953. The 
information alleged that on or about November 27, 1993 the 
Defendant obtained or exercised unauthorized control over the 
property of R. Wright, a trailer and other property with a value of 
over $1,000. 
The theft of the trailer was reported by R. Wright to the 
South Ogden City Police Department on the 27th day of November, 
1993. (T. pg's 21-22). The complainant drove to various suppliers 
and asked them to keep their eyes open for some scaffolding for 
sale. (T. p. 28). As a result of such request, Mr. Wright received 
information that there was a trailer and scaffolding for sale on 
Dan Street by Harrisville Road. Mr. Wright drove to the site and 
while inquiring about the scaffolding recognized both the 
scaffolding and the trailer as those items which had been stolen. 
(T. p. 29). 
Mr. Wright called the South Ogden City Police, and Detective 
Roger Hunt came to the site and talked to Mr. Charles Brown, the 
owner of the home. (T p. 78). Mr. Brown told Detective Hunt the 
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trailer was brought to his location by the Defendant on the 27th 
day of November, 1993. (T. p. 79) Mr. Brown also stated to 
Detective Hunt, that he asked the Defendant if the trailer was his 
and the Defendant said yes, and also asked whether the trailer was 
stolen and the Defendant said no. (T P. 80) 
Mr. Brown told Detective Hunt where he could locate the 
Defendant, and further gave information that the Defendant often 
rented a truck from Rent-A-Ride. Detective Hunt further determined 
that the Defendant had rented a red and white Dodge. ( T. Pgfs 82-
84). Detective Hunt located the truck at a motel in the 1900 block 
of Washington Blvd, in the City of Ogden, State of Utah. (T. p 84) . 
Detective Hunt watched the truck until he observed it leave, where 
after calling for backup, he stopped the truck in the 2400 block. 
( T P. 85). However, the driver was not the Defendant, but told 
the Officer which room in the motel the Defendant was staying. (T 
P. 86) . The Detective, with four Ogden City Police Officers, went 
to the room at the motel and arrested the Defendant (T. P. 87), and 
informed him of his Miranda rights. (T. P. 88) . He was then 
transported to the South Ogden City Police Department. (T. P. 88) . 
While being transported the Defendant kept asking what was going 
on, a little upset over what was happening. (T. P. 89). 
Upon arriving at the police station, Detective Hunt began to 
question the Defendant about the trailer. During the questioning 
the Defendant gave some conflicting responses to Detective Hunt's 
questioning in regards to how the Defendant came into possession of 
the trailer. (T. Pg's 91-96). However, the Defendant did not deny 
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picking the trailer up from the location from where it was reported 
stolen. (T. P. 92) . 
The questioning of the Defendant by Detective Hunt started out 
on a question and answer basis. During the duration of the 
questioning Detective Hunt, believing the Defendant was not telling 
the truth, changed his form of questioning to confrontational. (T. 
Pg's 99-101). A significant part of the later questioning was 
Detective Hunt stating facts, and asking the Defendant if that was 
not true. The Defendant would, for the most part, answer yes or 
no. (T. Pg's 124-125). The questioning was confrontational in that 
Detective Hunt constantly told the Defendant he did not believe he 
was telling the truth and he should give him straight facts. (T. 
Pg's 100-101,104-106). In fact, during the course of the interview 
the questioning became argumentive. (T. P. 108). 
As the Defendant continued to be questioned he told Detective 
Hunt that he was on the medication ritalin, and that he had not 
taken any since before Thanksgiving. (T. P. 105). The Defendant 
further stated that when all this happened he had been having a 
hard time taking his medication. (T. P. 110). The Defendant 
related to the Detective that in addition to taking medication, he 
was supposed to go to Weber County Mental Health twice a week. ( T. 
P. 141) . Many of the answers given to Detective Hunt by the 
Defendant during his questioning exhibited confusion by the 
Defendant and he was often unresponsive during the interrogation. 
(T. Pg.s 135-136). 
Mr. Rhett Potter, a licensed clinical social worker, pursuant 
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to an order of the trial court, was directed to examine the 
Defendant in the Weber County jail. (T. P. 170) . Pursuant to that 
request Mr. Potter examined the Defendant at the jail on the 3 0th 
of December, 1993. (T. P. 171). 
Mr. Potter was of the opinion that the Defendant suffered from 
attention deficient disorder. (T. P. 174). Also, in Mr. Potter's 
opinion, the Defendant was mentally ill both at the time of the 
examination and also at the time the crime was committed. (T. Pg's 
175-187). 
The Defendant was also examined, pursuant to an order of the 
Court, on the 5th of January, 1994 by Dr. Harvey Wheelwright, a 
licensed psychiatrist. (T. P. 220). Dr. Wheelwright also found 
that the Defendant suffered from a severe attention deficient 
disorder,( T. P. 223) and also other mental illnesses. ( T. Pg's 
225-227). 
On the 17th day of June, 1994 Judge Michael J. Glasmann held 
a suppression hearing to determine if the confession given by the 
Defendant to Detective Hunt should be admitted into evidence. 
After hearing oral arguments from the State and the Defense Counsel 
the Court ruled: 
"that there was not a coercive environment or that the 
type of questioning was coercive. And it appears to the 
Court that the give and take went on in a voluntary way. 
Based on that, and based on the authority of the case of— 
the Connelly case that was cited by the State, the Court 
is going to deny the Motion to Suppress. I think that 
the answers, and sometimes being unresponsive, probably 
is a weight question. How much value do we put on the 
statement that was given by the Defendant. 
But I again don't find it to have been given in a coercive 
environment. I don't think the statement was coerced. I 
believe it was voluntarily given by Defendant." (T. 
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Suppression Hearing Pg's 17-18). 
SUMMARY OF ARGUMENT 
The Defendant argues that the Court abused its discretion by 
not suppressing the Defendant's confession given to Detective Hunt 
on the basis that the confession was given as a result of coercive 
questioning by Detective Hunt and the Defendant was not mentally 
competent to give a voluntary confession at the time of 
questioning. 
ARGUMENT 
THE TRIAL JUDGE ABUSED HIS 
DISCRETION IN NOT SUPPRESSING 
THE DEFENDANT'S CONFESSION GIVEN 
AT THE TIME OF QUESTIONING 
In the case of Colorado v. Connelly, 479 U.S. 157, 93 L Ed 2nd 
473, 107 S. C. 515 (1986) the Supreme Court of Colorado held that 
the United States Constitution requires a court to suppress a 
confession when the mental state of the defendant, at the time he 
made the confession, interfered with his "rational intellect" and 
his "free will". The United States Supreme Court reversed the 
holding of the Colorado Supreme Court on the basis that the 
statement is governed by state rules of evidence, rather than the 
Supreme Court's previous decisions regarding coerced confessions 
and Miranda waivers. Colorado v. Connellyf Id. at 159. 
The Colorado v. Connelly case was decided strictly under the 
Fourteenth Amendment, Due Process of Law clause. In that case at 
Page 168 the Court held that coercive police activity is a 
necessary predicate to the finding that a confession is not 
"voluntary" within the meaning of the Due Process Clause. However, 
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the facts of that case were that the Defendant, even before he was 
in custody, voluntarily went to a police officer and confessed to 
a crime, claiming that he desired to clear his conscience. 
Immediately the police officer warned the Defendant that he had a 
right to remain silent and that he did not have to talk about the 
crime. The Defendant stated he knew this, but still wanted to talk 
about it. 
In the instant case the Defendant was taken into custody and 
read his Miranda rights during his transportation to the South 
Ogden police station. Immediately upon the Defendant's arrival at 
the police station, Detective Hunt started questioning the 
Defendant first by questions and answers. (T. P 99) . Detective 
Hunt was frustrated because the Defendant kept changing his story 
and many of the Defendant's answers were unresponsive to the 
questions. (T. Pg's 91-96). 
Based on these facts Detective Hunt did not believe the 
Defendant was telling the truth. Further, during the questioning 
the Defendant put Detective Hunt on notice that he was on the 
medication ritalin, that he was suppose to go to Weber County 
Mental Health twice a week for his medication, and that he had not 
taken any since Thanksgiving. (T. Pg. 141). Further, the 
Defendant specifically informed Detective Hunt that it had been 
two or three days since he had taken his medication and that it 
makes a lot of difference when he is not taking his medications. 
(T. Pg. 142). 
In an attempt to get at what he thought was the truth, 
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Detective Hunt changed his form of questioning to stating facts, 
and asking the Defendant if each fact was not true. (T. Pg's 124-
125) . If Detective Hunt did not receive the affirmation to the 
question that he desired he would try to argue with the Defendant 
with a view of causing him to affirm the question he was asking, 
(T. P. 108). These facts evidence that the confession, or at 
least the statements made by the Defendant, were the result of 
coercion, or coercive tactics, by Detective Hunt. 
In addition, the Court in Colorado v Connelly, supra at page 
169 recognized that to be admissible as evidence in a criminal 
trial that the statement must be voluntarily given. Even though 
the Court stated that the voluntariness must be proved by a 
preponderance of the evidence, it did not address the issue of 
whether a Defendant's mental condition will deprive him of 
voluntarily giving a confession. 
Even if this Court believes the Trial Judge was correct in 
deciding that the type of questions and the method in which they 
were asked by Detective Hunt were not coercive, the Court must look 
to a totality of the circumstances to determine whether a 
confession was made voluntarily. Fikes v Alabama 3 52 U.S. 191, 77 
S. Ct. 281, 1 L. Ed 2nd 246 (1957). In the case of State v. 
Sergent 621 P 2nd 209 (Wash App 1980) the Court stated: 
"An examination of all the circumstances surrounding the 
February 15 statement convinces us that the confession 
was involuntary. At the time the statement was given the 
defendant was taking large doses of an antipsychotic 
medication. A clinical physiologist on the staff at 
Western State Hospital testified that the transcript of 
the confession indicated defendant was exhibiting 
symptoms of schizophrenics when he made the statement. 
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There was ample evidence that the defendant had a strong 
negative reaction to the drugs and repeatedly asked to be 
taken off of them. 
"Further, defendant was incompetent to stand trial at the 
time that he gave the statement on February 15. 
Defendant was found competent to stand trial 2 months 
later on April 27. Subsequent to that time, however, he 
was returned to Western State, but again was found 
competent to stand trial on May 7. 
"The taking of drugs by the defendant does not by itself 
render the confession involuntary. State v. Lewis 19 
Wash. App 34, 573 P.2d 1347 (1978). Nor does defendant's 
incompetency to stand trial make him incompetent to waive 
his constitutional rights to counsel and to remain 
silent. State v. McDonald 89 Wash 2nd 256, 571 P. 2d 930 
(1977) . We must look, however, to the entire situation 
surrounding the giving of the statement. The combination 
of the defendant's incompetency, his mental illness, the 
medication he was taking and, his adverse reaction to 
those drugs, his attempt at plea bargaining and his 
waiver of fundamental constitutional rights without the 
assistance of his attorney, compel us to find his 
statement to Detective Hicks was involuntary." 
Id. at 211. 
The Court then observed that in reversing the conviction for 
second degree murder that the confession played a critical role in 
the second degree murder conviction. Id. at 212. 
The requirement that a confession be voluntary was set forth 
by this Court in the case of State v. Singer, 815 P. 2nd 1303 (Utah 
App 1991), where the Court at page 13 09 observed that the "ultimate 
issue of 'voluntariness'[of a confession] is a legal question". 
The Court will review the totality of the circumstances to 
determine the voluntariness of a confession. In sum, the Court 
will scrutinize both the characteristics of the accused and the 
details of the interrogation. 
In the instant case, the investigating officer during the 
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duration of the confession was put on notice that the Defendant had 
been on ritalin, had not taken his medication since Thanksgiving 
and further was under treatment from Weber County Mental Health. 
Further, that the Defendant stated that because he was not taking 
his medication that he was not thinking right, and as such his 
story was constantly changing. Despite all these warnings 
Detective Hunt testified that he did not believe the Defendant was 
incompetent and continued to interrogate him. 
Both of the Court appointed medical experts testified that in 
their opinion the Defendant was suffering from mental illnesses at 
the time of their examinations, which were within forty five days 
after the commission of the crime and the giving of the confession. 
In fact, Mr. Potter, testified that in his opinion the Defendant 
was incompetent at the time of the commission of the crime. (T. P. 
186) . 
The Trial Judge ruled against suppression of the confession, 
not on the issue of whether the confession was voluntarily given, 
but on the fact that there was no coercive action on the part of 
the police officer. (T. Suppression Hearing Pgfs 17-18). The Trial 
Judge never did rule on the issue of the voluntariness of the 
confession, but observed that it goes to the weight given by the 
Jury to the confession. 
The Jury must have given some weight to the capacity of the 
Defendant to commit the crime with regards to his mental condition, 
for it found him guilty, but mentally ill, of theft of the trailer. 
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CONCLUSION 
A confession to be admissible in a trial must not be the 
result of coercion and further must be voluntarily given. The 
question of voluntariness will be reviewed based on the totality of 
all the circumstances. In the present case the totality of all the 
circumstances shows clearly that the Defendant was mentally 
incompetent at the time of the confession to voluntarily give the 
confession, and the Trial Judge committed reversible error in not 
suppressing the confession, both on the grounds that the 
questioning by the police officer was coercive and that the 
confession was not voluntarily given. 
Therefore, based upon the foregoing issues and arguments, the 
Defendant respectfully requests that this Court reverse the lower 
Court's order and order that the confession made by the Defendant 
be suppressed and reverse the conviction and remand the case for 
a new trial. 
RESPECTFULLY SUBMITTED this iD day of January, 1995. 
6. 
TONY B. MII^ SS 
Attorney for Appellant 
CERTIFICATE OF MAILINQ 
I hereby certify that I mailed one true and correct copy of 
the above and foregoing Brief to the Attorney General's Office, 23 6 
State Capitol Building, Salt Lake City, Utah 84114, postage prepaid m this 11^ day of January, 1995. 
Tony B. Mile 
Attorney fo£ Appellant 
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LYNETTE WARNER 
called as a witness, and having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HEWARD: 
Q Would you give us your name and occupation? 
A My name is Officer Lynette Warner. I work with 
South Ogden Police Department. 
Q How long have you been so employed? 
A Approximately three and a half years. 
Q Do you have other law enforcement: experience outside 
of South Ogden? 
A Yes, I do. Eight months Reserve time and one season 
with Parks and Recreation. 
Q Calling your attention to the 27th of November of 
1994, were you so employed and working on that day? 
A Yes, I was. 
Q Did you receive a dispatch to respond to 
approximately 1400 East 5200 South in South Ogden City? 
A Yes, I did. 
Q Is that in fact within the jurisdictional limits of 
South Ogden City? 
A Yes, it is. 
Q What was the dispatch for? Why did you go there? 
A There was a complaint of a theft, theft of a 
21 
Q And when you arrived at that location—strike that. 
Shat time did you arrive? 
A According to my note—wait just a second. It is not 
Ids ted. 
Q What time was the dispatch received? Does that show 
on your report? 
A I just have the date reported. 
Q All right. Do you have a specific recollection of 
the time? 
A I do not. 
Q Do you have a specific recollection of going to the 
location? 
A Yes, I do. I believe it was r.orning hours. 
Q Okay. Did you come in contact with someone when you 
got there? 
A Yes, I did. 
Q Who was that? 
A The complainant, whose name was Rickie D. Wright. 
Q And what did Mr. Wright relate to you when you 
arrived there? 
A Upon arrival on the construction site, I asked him 
if he knew what the exact address was. He did not because he 
was working on a home there. But from looking at the street 
signs, I found it to be 1400 East 5200 South, approximately 
22 
Q And your best estimate of the current day value of 
Ithat trailer and items on it would be how much, sir? 
A A modest estimate would be $1,500-00. 
Q Have you owned the trailer since it was new? 
A Yes, sir. 
Q And did you purchase the items that were on it, is 
that also correct? 
A *es, sir. 
Q Once you reported it to the police and it wasnTt 
there, did you do anything in an effort: on your own to perhaps 
track it down or help the police? 
A Oh, you bet. 
Q What did you do? 
A I went around to my brick companies, people I gen my 
brick from, and asked them to keep their eyes open, keep their 
ears open for some scaffolding for sale. I drove around the 
neighborhood looking for it. And that's basically it. 
Q All right. Did you in fact at sometime after the 
27th of November receive information as to where there was 
some scaffolding and a trailer for sale~ 
A Yes, I did. 
Q Did you go to that location? 
A Yes, I did. 
Q And where was that at? 
A It was on Dan Street, just above Hamsville Road. 
28 
13 
14 
15 
i6 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q Thatfs here in Weber County? 
A Yes. 
Q What, if anything, did you observe when you got to 
hat address on Dan Street? 
A Well, I seen Mr. Brown out in the back yard from the 
road. I seen some scaffolding lying against: the fence. I 
decided to go ahead and pull over and walk up there. I walked 
up and asked Mr. Brown if there was some scaffolding for sale, 
I understood he had some. He told me nc, it was already sold. 
1 looked at it and said so is that it? He says yes. I 
immediately recognized it as mine. I said, okay thanks. And 
turned around. When I turned around, tr.at's wnen I noticed my 
trailer sitting there. It had oeen pairtea. I went on down 
the street and called the police. Ana ~ere we are today. 
MR. HEWARD: May I approacn tr.e witness, your Honor9 
THE COURT: You may. 
Q Show you what has been markea as State's Proposed 
Exhibit 1, 2 and 3. Those are photograpns. I would ask you 
to take a look at those and tell me if _ou recognize what is 
contained in tnem.. 
A Yes, this is my trailer ana r_ scaffolding. 
Q And can you tell us wnere these pictures were taken9 
A Yes, this is Mr. Brown's bacx yara. 
Q Do those pictures accurately represent the trailer 
and scaffolding as you saw them when you went there to his 
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half an hour. 
Q Over the course of that interview, did this 
Defendant give you various explanations or various stories 
about his involvement with the trailer? 
A He did. 
Q What was the first story when you went in and sat 
down with him? What was the first story or explanation he 
gave you about the trailer? 
A The first story, he stated to me an individual by 
the name of Rick lent him the trailer so that he could move. 
Q What was RickTs last name? 
A I have no idea. 
Q What did the Defendant say his last name was? 
A He never told me. He didn't know his last name. 
Q Did he tell you where Rick lived? 
A He did not. 
Q Did he know where Rick lived? 
A He did not. 
Q Did he know what Rick's telephone number was? 
A He did not. 
Q Did he tell you how, if at all, he could get m 
contact with Rick? 
A He stated Rick just dropped by once in a while. 
Q Did he indicate that he knew him very well? 
A Just from his acquaintance from dropping by; didn't 
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get into much detail how well he knew him. 
Q Did he know someone else that Rick hung out with? 
A Not to my knowledge. 
Q Did in fact—you indicated thai he tells you that 
Rick had loaned him the trailer, is that right? 
A (Nods head.) 
Q He does not deny going to the 5200 South 1400 East 
area and physically picking up the trailer? 
A He did not. 
Q But he tells you that it had been loaned to him? 
A That's correct. 
Q Was he going to have to pay for that? 
A He stated at first I believe it had cost him, if I 
remember which page, I believe it was S3].00 to use the 
L l G i i t J 
Q Did he ever tell you that someone paid him $50.00 to 
go get the trailer and take it any place? 
A Never once. 
Q You never heard that before? 
A I had not. 
Q Did you hear Dr. Heinbecker from the State Forensic 
Unit t e s t i f y today? 
A I did. 
Q When he indicated that was the Defendant's 
explanation. Had you heard that prior to today? 
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A That's the first I heard it was today. 
Q Did he indicate to you why in was that he needed the 
trailer at that point in time in the first story 
A He stated that he needed to clean up the yard and 
prepare possibly to move. 
Q Is that his own— 
A His own yard? 
Q Yard? 
A Yes. 
Q Did he indicate to you if anyone went with him under 
the first story? 
A He stated I believe — the first story he stated that 
Rick went with him. 
Q Okay. Does he change that? 
A He did. 
Q What does he change it to? 
A He changed it to no one went with him. 
Cf He went by himself? 
A He went by himself. 
Q Does he tell you what time he went there on the 
2 7 th? 
A Tne first time he stated tt me he went there aoout 
8:00 o'clock. 
Q Did that time ever change? 
A It did. 
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Q What precipitated its. changing? 
A I stated to him that the construction workers were 
on che job site around 7:00 o?clock preparing to lay brick. 
Q And his response to that? 
A His response was that I had coffee at 6:20. It was 
after 7:00. 
Q Okay. Did he tell you if he came in contact with 
any of those workers on the job site? 
A He never did state that he did. 
Q Did you ask him when he had an opportunity to go 
check out the trailer for the first time? 
A He stated on Thursday evenincr prior to aettina the 
r y 2 i 
Q Was than before or after dark? 
A It was after dark. 
Q Did he tell you where he went: with the trailer that 
he needed to, under the first story, clean up his yard with? 
Where did he go with it after he hooked on to it? 
A Took it out to Mr. Brown's location out on Dan 
Street. 
Q DIG he tell you why he did that? 
A No. 
Q Did he tell you whether or not he was going to have 
to pay Mr. Brown for the painting? 
A He stated that he was going to have to pay Mr. Brown 
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a fee to paint the trailer. 
Q And why was he doing that to a trailer that he was 
borrowing? 
A Thatfs the part I didn't understand either. 
Q Did you confront him with that? 
A I did. 
Q What was his response? 
A I am trying to find the page. Page four if anybody 
wants to follow. Mr. Brown was just a good painter and was 
going EO paint the trailer for him for S50.00. 
Q Did you confront him at that point in time and 
indicate to him that his story was nci making any sense to 
you? 
A I did. 
Q Did it change at all? 
A The story changed several times throughout the whole 
evening. 
Q Specifically, and I am referring no page 5 of your 
scacemenc, did you ever ask him while he was still snicking uo 
the story of Rick told me I could do i~, if he had ever talked 
EO Rick personally? 
A I did not. 
Q Pardon me, did you ask him if he talked to Rick 
personally? 
A I did not talk to Rick personally. He stated that 
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he had. 
Q Okay, I am sorry for that question. You asked him 
if he had talked to Rick personally? 
A Yes. 
Q What did he tell you? 
A I talked to him. He said yeah, I will let you use 
it 
Q Did he describe Rick? 
A He did not. 
Q Did he ask--did you ask him— 
A A little further down he describes a description of 
r\ -L ^ A. . 
Q Continuing on down en page 5, did you ask him 
whether or not he had ever specifically asked Rick under the 
first Rick story if Rick was the owner cf the trailer? 
A I did not—wait, take that back. Rick, he described 
Rick, and right afterward I asked the cuestion Rick stated he 
was the owner of the trailer. 
Q That is you speaking? 
A That was me speaking. Then Duke stated yeah. I 
thir.K there was once or twice he did. 
Q Okay. He thinks that Rick told him he was the 
owner? 
A Correct. 
Q What was the Defendant's demeanor like at this point 
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Q Did you talk to him at that location? 
A I did. 
Q Did he—did you ask him specifically about the 
trailer and the scaffolding? 
A I did. 
Q What did he tell you? 
A He told me--
MR. MILES: Objection, your Honor, I believe that 
calls for hearsay. 
MR. HEWARD: Your Honor, again consistent with 
perhaps other things that have happened in chambers, we 
believe with Mr. Brown refusing to answer, he becomes an 
unavailable witness. This would qualify under the exception 
to that. He was informed that he could either testify or be 
in contempt: of court. It is our position he has become 
unavailable. We should be able to put his statements on 
through this officer. 
THE COURT: Any response? 
MR. MILES: Your Honor, I still raise the objection 
to' that. Mr. Brown was available to testify as to what he 
told the officer. I believe it violates Mr. Duccini's due 
process rights for us to be able to cross-examine Mr. Brown on 
his statement. I do not believe it is an exception to the 
hearsay. I believe he should not be allowed to testify as to 
what Mr. Brown could have said himself in court. 
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THE COURT: Thank you. Mr. Miles, the objection has 
been noted. The Court will overrule the objection and allow 
the question and answer. 
MR. HEWARD: Thank you, your Honor. 
Q What specifically did Mr. Brown tell you? 
A He stated the trailer was brought to his location by 
an individual by the name of Duke Duccini. 
Q Did he know that individual? 
A He stated he did, he had known him for several 
years. Stated to me that Duke's parents—or Duke grew up in 
the neighborhood, just down the street from where he lived. 
Q Did he tell you when the trailer was brought there? 
A He stated that the trailer was brought to him on 
Saturday, November the 27th. 
Q Did he tell you approximately the time of day? 
A Just in the morning. 
Q Did he tell you whether or not Mr. Duccini came with 
anyone else? 
A He stated that he came by himself is the only person 
ne mentioned that was with him. 
Q What did Mr. Duccini tell Mr. 3rown were the 
circumstances under which he was bringing the trailer to Mr. 
Brown? 
A Duke told Mr. Brown that he was bringing him the 
trailer and asked Mr. Brown if he would paint the trailer for 
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him. That he was going to sell the trailer and also sell the 
scaffolding and stuff that was on the trailer. 
Q Did Mr. Brown specifically ask this Defendant if the 
property was stolen? 
A Several times Mr. Brown stated that he asked him 
more than once, Duke, is this property stolen? Duke made the 
statement to Mr. Brown that the property was his. 
Q His being the Defendant, Mr. Duccini's? 
A That's correct. 
Q Did you get this information from Mr. Brown outside 
of the presence of Mr. Wright? 
A Yes, I did. 
Q And were you speaking to him inside or outside, do 
vou remember? 
A We were outside. 
Q Did Mr. Brown say anything else about the 
circumstances that the trailer had been brought to him from 
Mr. Duccmi? 
A Ke did. He stated that Mr. Duccini had brought a 
lot of property ever to his location, including another 
trailer; a bunch of power equipment ana tools and things, and 
was also storing it there because he was m the process of 
possibly being evicted if he didn't clean up his property 
where he was living at the time. 
Q Did you have an opportunity to observe the trailer 
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A The next thing I did is I invited Mr. Wright to come 
up to the location. 
Q Did he do that? 
A He did. I asked Mr. Wright if he could identify the 
property. 
Q In your presence, did he do thai:? 
A He did. 
Q Did you at that time know where you could locate Mr. 
Duccini? 
A Not until I talked with Mr. Brown further. 
Q Did he provide you some information that assisted 
you in locating him? 
A H e d i d. 
Q What information did he give you? 
A He gave me that Mr. Duccini was living in a trailer 
court in South Ogden, which we know as Ace Ambulance Trailer 
Court. Told me he didn!t know a trailer number, but described 
whicn trailer was his and the location the trailer was in. 
Q Did the description and him telling you where that 
was, did you know where that was? 
Q All right. You have been also, in addition to a 
detective, a patrol officer? 
A That's correct. 
Q Have you been to, not necessarily that trailer, but 
82 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
that trailer park before? 
A Many times. 
Q Did he tell you anything else that provided you any 
assistance in locating the Defendant? 
A He did. He stated to me that Mr. Duccini often 
rented a truck to go to the swap meets and things like that 
from an agency called Rent-a-Ride. 
Q Where is that located? 
A It is also located in South Ocden on Riverdale Road. 
C And you were also familiar witn that? 
A I am. 
Q Did you contact representatives of Rent-a-Ride to 
verify whether or not Mr. Duccini had rented a vehicle? 
A I did, I contacted a Lee, Z think his last name is 
Thomas or Thompson. 
Q Is he an employee there? 
A He is the manager over Rent-a-Ride. 
Q Was there currently a vehicle rented to Mr. Duccini 
at the time ycu contacted them? 
A Yes, there was. 
'~ W3s this still all ccmc or. or. the 30th? 
A That's correct. 
Q What type of vehicle was that? 
A It was a truck. 
Q Did it—were you able to get any information from 
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Rent-a-Ride on where the Defendant could be located? 
A Other than he still had his address there in the 
urailer court. Stated that he had just rented him the truck 
Saturday, November the 27th, which was a red and white Dodge 
truck. 
Q Did you have any success later on that day in 
locating the truck? 
A I did. 
Q Where was it? 
A The truck was located in a motel down on Washington 
Boulevard, approximately 19--I will have to look for a minute. 
The 1300 block of Washington Boulevard. 
Q Do you know the name of that hotel or motel? 
A I am trying to look. 
Q It is not that important. Did you go there? 
A I did. 
Q Did you in fact locate the red and white rental 
truck? 
A I did. 
Q Was it parked in an area that would be consistent 
with someone that is staying there? 
A That's correct. 
Q Did you immediately go there and check on the truck? 
What did you do? 
A At the time, after being notified of the location of 
84 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
the truck we—the address was 1956 Washington Boulevard— 
proceeded to sit across the street and just kind of watch the 
truck. 
Q Was that still during the daylight hours? 
A It was dark. 
Q Did you ever observe the truck leave? 
A I did. 
Q Did you—perhaps you did with the assistance of a 
law enforcement officer—stop that truck? 
A I contacted Ogden City. This was still in Ogden 
City's jurisdiction. I asked them to furnish a uniformed car 
to rr.ake a traffic stop. 
Q Did they do that? 
A I followed the car until the officer could meet up 
with me. The truck was stopped at the 2400 block of Ogden 
Boulevard. 
Q Did you at that time know what Mr. Duccini looked 
like? 
A Just a rough physical description which was given to 
me, -which did not match the individual m the truck. 
Q Had you ever seen the Defencar.t in this case prior 
to that date, to the best of your knowledge? 
A I had not. 
Q When you approached the vehicle, you indicated the 
person in it did not appear to match the description, is that 
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right? 
A He did not, 
Q Did that person provide some form of identification? 
A He did. 
Q That was not Mr. Duccini? 
A It was not. 
Q Were there any papers in the vehicle indicating that 
it was rented, or who the vehicle was rented to 
A Other than the driver himself telling me who had 
rented the truck, and where he was staying. 
Q Was that individual acquainted with Mr. Duccini? 
A Yes, he was. 
Q Did he take you back to the motel? 
A No, he did not. He told me what room they were 
staying in. Told me that Mr. Duccini was at that motel and in 
that room. That individual was arrested and transported. 
Q He had some other unrelated warrants, is that right? 
A He had a warrant for his arrest. 
Q You went back to the motel. Do you know what the 
name of it is? Okay, it is at 1956? 
A It is. 
Q Is it the Motel Orleans? 
A I believe it is, but I couldn't swear to it. 
Q Do you remember what room you went to? 
A Room 110. 
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Q Did you go there yourself or with other officers. 
Q I met with several other officers from the Ogden 
City Police Department for some backup. There was, I believe, 
four of us at the time. 
Q Did you in fact go to room 110? 
A I did. 
Q Did you knock on the door? 
A We did. 
Q Did someone come to the doer? 
A They did. 
Q Who was that? 
A The individual matchine the cescriotion of Duke 
Q Is that person present? 
A Yes, sir. 
Q To my immediate right? 
A Sitting right there. 
Q Who was he at that room with? 
A Stated with his wife or children. 
Q Did you ever see them cr deal with them? 
A Kind of a couple of words to his wife. I did see 
them in the motel room. We tried to move him away from the 
kids and that so we didn't upset and raise a lot of alarm to 
the cmiuier:. 
Q Did you in fact inform Mr. Duccini he was under 
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arrest? 
A I did. We allowed him to put: some boots or shoes 
on, and then took him out of the room. 
Q Where did you go? 
A To my police car. 
Q And then where? 
A From my police car I transporrea him to South Ogden 
City Police Department. 
Q He was in custody? 
A He was. 
Q He was not free to leave? 
A Correct. 
Q Was he in handcuffs? 
A He was. 
Q Did you in fact inform the Defendant of his Miranda 
rights? 
A I did. 
Q Did he indicate to you that he understood those 
rignts and he was willing to waive them and talk to you? 
A He did 
Q Now as far as going back tc ycur police station, is 
that standard procedure? 
A It is if I want to do like a taped statement or 
lengthy interview and stuff. It was cold outside, you know, 
the weather didnft permit a lengthy time of stay outside. I 
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wanted to get back to where we could record the conversation. 
Q What was the Defendant's demeanor when you first 
came in contact with him? 
A Basically he wanted to know what was going on, a 
little upset over what was happening. 
MR. MILES: I am sorry, what was the last response 
at tne very end? 
THE COURT: He said he was a little upset aoout what 
was Happening. 
A Right. 
Q Did you identify yourself? 
Q Did it appear that he understood you were a police 
officer from South Ogden? 
A He did. 
Q Did you provide identification? 
A I believe I was wearing a badge or gun at the time. 
I don't know if I showed him an I.D. car:. 
Q Did you have a jacket on t.tat provided police? 
A Wner. I went to the car I r.ac a coat tnat said 
police—when we do that type of situaticr_--tnat says police en 
the jacket. 
Q The other individuals with you, how were they 
dressed? 
A Marked officers. 
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Rick guy, I was told that there was no problem. And Rick, he 
is in on the bikers, ainTt he, 
Q Okay. Does that transcript there at page 10 where 
you asked him without permission, he goes you know there is a 
good possibility, does that accurately represent his statement 
:o vou m response to that question? 
A Yes. 
Q At any time up to now, Detective Hunt:, had this 
Defendant ever told you, up to the first 10 pages of this 
statement, about any mental illness or diseases? 
A None whatsoever. 
Q Had you ever seen any external signs 3f an illness, 
whether it be physical or mental, that caused you any concern 
for him? 
A Not at that time. 
Q He hadn't conveyed anything tc you? 
A None at all. 
Q Had he said anything about any mental illness 
stopping him from forming the intent tc steal? 
A Mot one time. 
Q Okay. And you continue en from page 10, is that 
right? 
A Correct. 
Q Shifting ahead to page 16, is there another story 
change starting about there? 
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A Yes. 
Q What is it? Let me ask you this: Had you heard 
anything up to now about any pressure he was under, he was 
having to move? 
A No, it was this part of the story that he started to 
tell me about being evicted, and that he needed the trailer to 
move. 
Q Okay. So initially in is the story of I need the 
trailer to clean up the junk, is that right:? 
A That's right. 
Q And then there is some changes as to the 
^ i r cms ta:.ces and what he does with it. And then about cage 
16 is the first time that he tells you he is getting seme 
pressure to move, is that right? 
A That's right, his landlord, Eileen, told him prior 
that he had ten days to clean up. 
Q Did you believe he was being straight with you, 
telling you the truth? 
A Yes, as far as the cleaning up the property. The 
property did need to be cleaned up. 
Q All right. Did you believe he was telling you the 
truth as far as intentions with the trailer? 
A No. 
Q Skipping ahead a couple of pages, page 18, did you 
in fact confront him with the fact that you didn't believe he 
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was being straight with you, or giving you the straight facts? 
A I did. 
Q Referring you down about the bottom of the page, do 
you in fact make reference to him being straight? 
A I do. Right at the very bottom, I make the 
statement, no, you haven't been straight: with me. You haven't 
told me about chat trailer. 
Q Okay. And his response? 
A I told you. How can I not be straight. I told you 
I went and got it. If I stole it—leu's see, if I stole it, 
would I admit that? 
Q Now, there is a question mark after that? 
A That's right. 
Q Is that consistent with the way that he asked that 
to you? 
A That's right. 
Q And then you go over on page 19. You indicate about 
a fourth of the way down the page here again talking about 
Charles and what Charles told you, is that right? 
A That's right. 
Q What does the Defendant say about what Charles told 
you? 
A Talking about I talked to the owner? 
Q Yes. 
A You want me to read that part? 
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A She has really been pushing the past couple of 
months. 
Q Have you, in your training and experience as a 
detective, been to any interrogation schools? 
A That's correct. 
Q Have you received any specialized training about 
when you are talking to Defendants, perhaps giving them 
various avenues or whatever? 
A Many different avenues. 
Q As to why did you do that? 
A Basically to check their story. If they stay with 
tne same type of story through their interview. Also to watch 
their body language, watch the movements and stuff of the 
individual. Get impressions and that, whether or not maybe 
they are telling the truth. Whether they want to maybe help 
themselves but there is something that holds them back. All 
kinds of things with the different techniques while you 
interview. 
Q When he says you, because you were there in a pinch, 
did Eileen really push you that hard, what were you trying to 
do there? 
A Did Eileen push him hard enough to go out and take 
the trailer himself. 
Q And his response was? 
A Again she has really been pushing the last couple of 
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months. 
Q Did you respond to that? 
A Yes. 
Q What did you say? 
A To get you to clean the place out and stuff? Yeah. 
And I was trying. Trying—my truck has been broken down. The 
last time she told me we had somebody living with us, staying 
with us. I told my parole officer that when I--I--I talked 
co--and then there was a part that was undetermined there. 
Q Okay. 
A Got me on medication. Then on medication I could do 
it. I didn't get--I did not get sc--I did happen to co 
without my medication through Thanksgiving. 
Q All right. So there is two references, one 
initially at the top of 22 and one down eight or ten lines. 
Is that the first places that he referred to the medication? 
A That's correct. 
Q Once he refers to the mediation, what is the next 
question that you follow up with? 
A Okay, then let's ask you a question: When you--ncw, 
for instance, a hypothetical, okay. If you did take the 
trailer, do you think it was out of tne situation that you had 
no control over, a mental situation? I am not sure is his 
response. 
Q His response is I am not sure? 
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A I am not sure. 
Q Okay. So you gave him that opening? 
A I did. 
Q You did continue on? 
A I did. 
Q Continuing on down the page, page 22, as far as 
giving him an opening? 
A I did. 
Q Please continue reading. 
Q In other words, you felt so pressured and pushed 
that you needed to do something. And this is the only idea 
than you could come up with? Been trying—this is his 
response to that. Been trying a couple of weeks prior to 
rhat. I—my mom knows about the problem. We--the kids to my 
mom's and can't be in that trailer, in nhan trailer all the 
time because it doesn't work. It is too small. And she works 
so hard no keep it clean. He is referring to his wife. You 
know, and it is gone. She needs a bigger home. And she has 
been pushing me and pushing me. And we just don't have that 
kind of money. And ke--I keep saying we will find a way, we 
will find a way. And—that was it. 
Q And your question follow up no nhat was? 
A Is that the reason you ha—you got the trailer and 
stuff is it was a possible way to gen some more money to help 
you? And I mean Duke. If you could have sold the trailer and 
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Q Reference you ahead to page 25, about halfway down, 
the initials D.D., Duke Duccini, and starts out: No, I was 
just straight up with you. Would you read that? 
A No, I was just straight up with you about 
everything. I told you I went and get the trailer. I told 
you the first time I got the trailer. And you told me I was 
lying. 
Q And your response? 
A You told me that you got permission from Rick and 
stuff to get the trailer. 
Q And his response? 
A I stijLj. — - stiij. admit to you tnat I went anc ci^ ~ 
the trailer. I told you where Z get it from. 
Q All right. Now the top of pace 26 talks about 
Darren supposed to go with you. Is that the first reference 
about Darren being there? 
A It is. 
Q Do you know who he was referring to? 
A I don't. 
Q The individual driving the truck, his name was 
Darren Hunt. You don't know if that's who he was referring 
to? 
A All I can tell you, Darren was in the truck when I 
stopped it at the time of the arrest. Whether he was 
referring to the same Darren, I don't know for sure. 
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necessary, if he would ask, I would check on his family and 
stuff. 
Q Did you make any promises to him in exchange for his 
telling you what happened? 
A None whatsoever. 
Q Did you threaten him in any way? 
A None whatsoever. 
Q You continued—is it a fair statement you continued 
to get what you believe were bits and pieces of the story? 
A That's correct. 
Q Refer you to page 32. You start out a line that 
says K . n. Do you leex ii you wouiG, wcu-C you rsau tnat, 
please? About ten lines down, page 22. 
A Okay. Do you feel if you would have been taking 
your medication you wouldn't have took the trailer, Duke? 
Q And his response? 
A I don't know. I was trying to think of all this in 
my mind. And at the time it happened, I got--and I had a 
cough time doing that, taking my medication. 
Q Now continue on down to where he makes — there is a 
line that starts out R.H. So your basic thinking. Would you 
read that? 
A So you're basically thinking, hey, I have got to get 
my family—this mess cleaned up. I need to find my family a 
better place to live and stuff. And this was part of the 
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Explained to him that I would transport him to South Ogden 
City Police Department. 
Q Okay. So he was initially fairly upset. You are 
saying not any more than anybody else would be when they were 
arrested by the officers? 
A Thatfs correct. 
Q Okay. Now in speaking about the number of 
statements that Mr. Duccini made to you, and the questions 
that you asked him, I believe Mr. Reward characterized it as 
different stories, first story, second story, third story, 
that type of thing. Are they actually stories that Mr. 
Duccini all the sudden comes up with, or would you 
characterize it more as--and I believe Mr. Heward brought this 
out a little bit, in your questioning techniques or tactics, 
you apparently go to classes, those types of things. Are 
these stories that are a result of you questioning him and Mr. 
Duccini coming back with yes, no, those type of answers? or 
would you characterize it with Mr. Duccini doing the talking 
and explaining everything to you? 
A 3asically when he was explaining to me, his story 
would change from the previous time when we talked about the 
same thing. 
Q And what I am asking you is were most of those 
times--we will go through it a little more specifically. If 
you prefer to wait and do that, you are welcome to. But would 
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most of those responses be in response to your specific 
questions about something? Or would he come up on his own 
with these particular stories that you are talking about? 
A You would have to ask me each one separately to 
determine that. 
Q Okay. Did Mr. Duccini ever deny he actually was the 
one that went up and picked up the trailer, hooked on to the 
trailer and brought it to Mr. Brown's house? 
A He never did deny that. 
Q You indicated, I believe it is in your report here, 
that Mr. Duccini indicated that he picked up the trailer and 
immediately took it to Mr. Brown's residence, is that correct? 
A That Mr. Duccini took it directly there? 
Q Correct. 
A That's correct. 
Q And I believe you listened to the testimony today 
that Mr. Duccini had to have picked it up—apparently the 
workers came to the construction site by 7:00, and it was gone 
oy then. So that would have had to have been 6:30 or before 
7:00 a.m. that he took the trailer frc~ there to Mr. Brown's 
house, would that be correct? 
A That would be correct. 
Q Did Mr. Brown indicate to you, if he had said it was 
the morning, did he indicate how early it was? Or he thought 
it was strange Mr. Duccini would bring him a trailer at 6:30 
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Q Sure, you can give your question also. 
A And you werenTt paying rent on the other lot? In 
other words, he is stating about: his trailer lot the trailer 
is an. He has the trailer on one, and nhen the other lot was 
being occupied by a bunch of his property and belongings. 
Q Okay, that's your question to him? 
A That was the question. 
Q What is his response? 
A Yes. And first I thought I would be cheaper. We 
live on a sen income. And you can tell I don't make a whole 
lot of money. I make a few dollars here, uh, for hardware and 
everything I do, they know about it. Z didn't sneak around at 
night or any of that shit. That's why, you know, I don't 
understand why—the harder I try—every time I get doing good, 
something happens like—now, I —let's ^ust say I was — I was in 
and it went and got the trailer and had just had intentions to 
moving, because I was getting pressured. And I needed a way 
to move it. Even when I wasn't on my medication I was—I had 
a lct--I had a lot of—and then there was a part that was 
undetermined, between things, between the voices in my head. 
Q Did that raise any suspicions or questions in your 
head as to what he was talking about, cr did that totally make 
sense to you? 
A Not totally all made sense at that time. Basically 
this is where he is starting to bring up the questions about 
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the medication and stuff. 
Q As far as that goes, if Mr.Duccini was going to use 
that as a defense or whatever, for whatever reason, would it 
make sense to you that he would wait until now? Or if that 
was his intent all along, don!t you think that would have 
probably been his first response to you, hey, I will talk to 
you, but I canft make sense. I am not on my medication. And 
let's go from there. Would that— 
A A lot of people donft want people to know what their 
problems are. 
Q Okay, that's fair. Go on to page 22. Again I 
believe here he is again talking about his medication. You 
spoke with Mr. Reward a little bi: about it. I would just 
like no go over it one more time. 
And again he is talking about getting the place cleaned 
up and moving out. He, Mr. Duccini, states, yeah, I was 
trying. My truck's been broke down. The last time she told 
me—we had somebody living with us. They—her kinds staying 
with us. And skipping down to what you—what he said, got me 
on medication. Then on medication Z cculc do it. I didn't 
get so—I did happen to go without my medication through 
Thanksgiving. Then if you could read what your response was 
to that. 
A Okay. Then let me ask you a question. When you— 
now, for instance, a hypothetical, okay. If you did take the 
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others. But talking for quite a period of time, right, almost 
a page worth of information, correct? 
A Correct. 
Q If you could turn to 29, about four lines down, 
almost the end of the sentence. Could you tell me what he 
says when he says I am supposed to get my medication? 
A Let's see, do you want me to state, you know, my 
actions, ain't always done the proper thing? 
Q Sure, and go on from there. 
A I am supposed to get my medication Wednesday, or I 
think she give me—I have to go in twice a week to mental 
health. At that time I really wasn't having a lot of stress. 
Me and Tammie were having some problems. I as trying to deal 
with the looking for a house, talking. I talk to the owner of 
one house, and they want a buyer, and he wants to buy it. 
I've looked other places just—just nothing could come close. 
Even where we are living now we are — 
Q Okay, back up at the beginning of that. When Mr. 
Duccini says I am supposed to get my medication Wednesday, or 
I tnmk she give me--1 have to go in tv/ice a week to mental 
health. Did you follow up on that at all as far as the 
medication he is talking about? Kow he acted if he didn't get 
the medication, what type of medication he was supposed to get 
twice a week, anything like that? 
A I did not, not at that time. 
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Q Finally, just a couple of more. I promise. Page 
31. Again speaking about his medication, where Mr. Duccini 
says I—I understand that. At the time I still should have, 
though. I mean the medication, I had only been off the 
medication for—and you state for what, two or three days? 
That's again your question, is that correct? 
A That's correct. 
Q Mr. Duccini says, yeah, but that makes a lot of 
difference. And you indicate sure it does. Tell me what you 
meant by that sure it does. Did you know what type of 
medications he was on, or what he was taking, or what type of 
GIIierence it max.es to mm? Cr were you casicaxa.y appeasing 
him ana going en? 
A Just kind of appeasing and going along with the 
individual. 
Q You weren't really interested in what medication or 
what difference it makes to him when he is on his medication, 
and when he is off of it? 
A Again, I am not a doctor to determine what 
medications can and can't do for a person. 
Q Okay. And you state sure it does. Mr. Duccini 
says, I tell you I take them twice a day. Stress about what 
my family was going to do. You indicate yeah, but if, put 
down there, I will let them know that Bill Fletcher's working 
with you from Weber County Mental Health. He can come up to 
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been several just in the last six weeks. I donft know what the 
occasion is. But it would probably range somewhere between 
about 15 and 20 a year. 
Q Okay. And tell me in general what percentage of 
those that you do an evaluation for would you come back with a 
determination like you did in this case, that someone is not 
competent to proceed and suffers from mental illness? 
A Fairly small percentage, maybe 25 percent. 
Q So about one out of four persons or people you see 
that they want evaluated or request the Court to have the 
client evaluated, or they request themselves, you actually 
come back with a determination that they are not competent to 
proceed? 
A That may even be a little high. I have never sat 
down and figured it out. But say one cut of four or five. 
Q Okay. So 20 to 25 percent of the time? 
A Yes. 
Q Could you tell me how you were involved in this 
case, or what your association with this case is? 
A I received a letter from Harold Morrell, who is the 
Director of Weber Human Services System, including an Order 
from the Court for an evaluation, mental status evaluation, of 
Mr. Duccmi, and asking that that be completed within roughly 
a month's time, as I recall. 
Q Okay. And what were you to find? What did they ask 
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you EO find in those evaluations? 
A Varies with what the Court is asking or is looking 
for at any given point in time. As I recall in this 
particular situation—well, I have got—I have got the Order. 
What I started to say, I believe I was asked whether or not he 
has a mental disease or defect. And if so, does the mental 
disease or defect result in his inability to comprehend the 
nature of the proceedings, inability to comprehend the 
punishment of the offense charged, and inability to assist 
counsel in defense of the charge. Was there a mental illness. 
If so, did that affect his ability to understand the charges 
against mm, zhe penalty for the charges, and could he 
cooperate with his attorney in his own defense. 
Q Okay. And so you weren't asked in this request by 
the Court to find out or to give your opinion as to whether or 
not he suffered from insanity at the time. It is more along 
the lines of does this Defendant have a mental illness. If 
so, is he competent to proceed with the proceedings? And if 
net, explain his menEal illness and what should be done, is 
that correct? 
A That's correct. 
Q Is that a fair question? All right. If we could 
talk just a minute about the actual examination. When did you 
examine Duke? 
A I saw him on the 31st of December, 1993. 
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they do for a living. Are they married? And how long have 
they been married. Do they have children? Who are their 
parents? What's their mother's maiden name? And what are the 
names of their siblings, and their ages. And where they live 
and so on. The date and things of this nature to establish an 
idea of what—how they are functioning an this point in time. 
Mr. Duccini was unable or unwilling 1:0 sit down during 
the hour and a half that I was with him. He paced back and 
forth in the little room. He was rather agitated. He wept 
from time to time. He had a difficult time trying to stay on 
task. There was quite a bit of tangential information that 
came, other things tnan the answer to tr.e question that I had 
asked or we were talking about at that time. 
The impression I had is he was very much--he showed many 
of the symptoms of a person with an attention deficit 
disorder, which manifests itself in that inability to stay on 
track or on task. 
Q You indicate right then you felt like in your 
initial impression he suffered from attention deficit 
disorder. I will ask you more questions about your report, 
but could you at this point tell us, after you examined Duke 
and wrote your report, what your impressions were as far as 
the actual mental illnesses that Mr. Duccini suffered from at 
that time? 
A I said in my findings to the Court that I felt that 
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he was mentally ill. And my tentative diagnosis was 
schizoaffective disorder. I need to say that in addition to 
interviewing Mr. Duccini, I finally was able to get him to 
sign releases of information to allow me to go over and review 
his record at the Mental Health Center. And also contact the 
prison forensic unit to see what information they had. And if 
there is anything there that might help in determining what 
was going on. 
He was very guarded, very—almost frightened about 
signing releases. WouldnTt do so while I was there. Said 
that he would take them and that he had an inmate friend, sort 
of a jaiihouse lawyer if you will, and he would talk to him. 
If it was okay with him, he would sign them. Or feeling that 
he would talk to his wife. If she okayed it, he would sign 
them. 
I saw him on the 31st and didn't get my report to the 
Judge until the 13th of January. It tock two weeks to get 
those back, to get responses from the prison, to go over and 
look through the charts in the Mental Health Center. 
At any rate, back to the question cf findings. Based on 
an hour and a half interview, it is pretty tough to come up 
with a diagnosis that necessarily is going to hold up forever. 
In other words, if I were doing therapy with him, I would come 
up with a tentative diagnosis, and then as we worked together 
and therapy went on, it may be that would be adjusted as we 
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went along. 
One of the documents that I reviewed was a psychological 
test report from the Mental Health Center. And the 
psychologist also found a tentative diagnosis of 
schizoaffective disorder. And what is called in the 
professional jargon a rule out for schizophrenia. What that 
means is I am not certain whether we are dealing with 
schizoaffective disorder or whether we are dealing with full 
blown schizophrenia. We need to look at it as we go along. 
It may be this is a more appropriate diagnosis. 
Q I don't mean to cut you off. What would 
schizoaffective disorder or schizophrenia, what would that 
mean if someone suffered from it, in layman's terms? 
A Start with schizophrenia and work backward. A 
person suffering from schizophrenia will have a difficult time 
sorting fantasy out from reality. A person with that may not 
be able to tell whether something that occurred was a dream or 
whether it really happened. They may have difficulty to the 
point of having hallucinations, auditory or visual are the 
most common, auditory being the most cczitcn. 
Occasionally a person may also exhibit, or instead of 
these other two, exhibit olfactory or smelling hallucinations. 
Generally that suggests brain damage as well, some sort of 
difficulty. A person may see things that aren!t there, hear 
things that aren't there. One of the things Mr. Duccini told 
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me about was a person name Ernie. And as we talked, he made a 
point to me that Ernie as not a different personality, this 
wasn't somebody that sometimes took him over. That this was 
part of him. As I pressed for that, he said a worker at the 
prison he worked with had told him to put all of his negative 
and hostile and angry ideas and attribute them to a person 
that he would make up, Ernie. Ernie then would be responsible 
for them. And perhaps he could learn to deal with Ernie. But 
I was not certain as our interview progressed whether Mr. 
Duccini was clear on who was Ernie, where Ernie left off and 
where he began. 
So these are some of the things. He told me that he had 
had some problems with hallucinations in the past. So these 
things put together are many of the symptoms of schizophrenia. 
Schizoaffective disorder is a less severe form, if you 
will, of the disease, which in its more complicated cases 
would be schizophrenia. In other words, what I did was took a 
conservative approach to this and said I felt he had symptoms 
of schizophrenia, but not having been able to see him long 
enough, I felt perhaps schizoaffective disorder might be a 
more appropriate diagnosis. 
That was also occasioned by the fact that the medications 
he was taking were not antipsychotic medications, which I 
would expect them to be if he were suffering from 
schizophrenia. 
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Q You went on to also address in your report, I 
believe, that he suffers from attention deficit disorder, and 
his intelligence is limited in the borderline range, and also 
may suffer from organic personality disorder, is that correct? 
A That's correct. He told the worker at the prison, 
and also a worker at the Mental Health Center, about an 
incident where he had suffered head injuries earlier in his 
life. The psychological testing came up with an IQ in the 
range—borderline range. Again if he had suffered sufficient 
head trauma that he had residual brain carnage, then we get 
into organic personality disorder. What that says is this 
person had enough brain injury they have seme deficits as a 
result of the brain injury. I had no way cf checking that out 
or knowing that. 
Q Okay. Do you remember what — and tell the Court 
what—when you asked Duke about why he had been arrested, or 
what he was in for, what his responses were to that? 
A Yes. One of the things I try to do is ask the 
person what he is charged with, and ask him what happened, 
having first explained this: I have no part in the guilt or 
innocence category, but rather am trying to find out what they 
understand and what they don't. 
He was unable to recount for me the day of the alleged 
incident, the offense for which he was arrested, because he 
said he didn't know whether it was because he took a trailer 
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that didn't belong to his friend, or whether he walked out of 
the store and didn't pay for some dolls. And as I pressed him 
for more details, he said—he took up the matter of the dolls. 
He said perhaps that he went to buy dolls for his daughters 
for Christmas. And that he thought he paid for them, but 
maybe he didn't. So maybe he was being held for shoplifting. 
And then almost as an afterthought he said that couldn't 
be the case because I had $50.00 that I got for moving the 
trailer. I am sure I paid for the dolls with the $50.00. 
I asked him then more about the trailer. I knew, 
incidentally, what the charges were because I had a copy of 
the police report. So I asked him more about the trailer. 
.And he said that he had been asked by a friend to move his 
trailer, and that he would give m m $30.30. And I said why 
would you move it? He said he had a trailer hitch on his car, 
and that the friend had no way to move it. And he said that 
he had moved it, and that he get the S5C.00. And he thought 
that's what he paid for the dolls with. 3ut he was not clear. 
He was pretty fuzzy. And I thought rather muddled in his 
thmKing. 
Q What was Mr. Duccini's statement to you regarding 
whether or not he felt like he suffered from mental illness? 
A He was almost militant about not being crazy. He 
mentioned several times to me, he said I may not think too 
well, but I am not crazy. And that was a big point to him. 
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And I pointed out that one of the reasons that I was there was 
apparently his attorney had made a plea on his behalf of 
either innocent by reason of insanity or mentally ill—or 
guilty but mentally ill. And he said he was not mentally ill 
And like I say, he was quite adamant about that. He didnTt 
want to be mentally ill. He said they thought he was mentally 
ill and had made—had given him disability payments. And I 
understood that to be Social Security, but as I heard his wife 
testify, apparently that wasn't the case. But nonetheless, 
they thought he was mentally ill. They gave him payments and 
medical card. But he was not mentally ill. So he had a real 
problem with that idea of being mentally ill. He rather 
vociferously stated that on more than cr.e occasion. 
By contrast, he did say to me that he had a hard time 
with thoughts coming too fast. And I can see two 
possibilities most likely for that diagnostically. One would 
be schizophrenia, as we have talked about. There will be 
sometimes a rush of thoughts. A person can't deal with them. 
Another is an attention deficit disorder. A person can't keep 
track of one thought before another cor.es and displaces it. 
He complained to me that he--he asked rte if I had seen the 
advertisement on TV for Libby's products m which the product 
flashed just one after another while there is a voice over it. 
I said yes, I had seen that. He said do you know there are 77 
different products that are shown there? He said I see those 
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when I am not taking ritalin. I see those just as clearly one 
after another. I can count them. When I am taking ritalin, 
they flash by. So he felt that he needed medication so he 
could understand what was going on. 
He felt that he was not going to have a chance for a fair 
trial because he didn't have his medication. He apparently 
had not been taking the medication for sometime before he came 
to jail. Once he got into jail, he asked—in fact I believe 
ic was in this Court, and the Judge ordered the medication to 
be provided. The Mental Health Center, after he had been 
jailed reviewed the matter and decided to discontinue 
medication and see what happened in the jail. They werenTt 
certain whether ritalin was necessary. And they also felt he 
might be taking street drugs concomitantly. They felt while 
he was in jail, he would get dried out and they could see how 
he behaved. If he needed ritalin, they could give it. 
Q Obviously when you examined him, you found he was 
still in this state? 
A As a matter of fact I went tc--I guess he is the 
medical director in the jail, and asked him about the matter. 
Told him m my estimation that it would make sense to give 
him, Mr. Duccini, the ritalin to see whether or not his 
thoughts slowed down and if he made better sense. And 
consequently I already was questioning his competence to 
continue or go ahead with proceedings. 
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I then, when I went to the mental Health Center, reviewed 
their records. Made the same comment to the Director of Adult 
Services Unit there and one of the nursing personnel. Just 
said for what it is worth I think that, having read your notes 
in the chart, I think that he is having some difficulties and 
you might want to run over and take a lock at it again. 
Whether they did so or not, I don?t know. 
Q A person such as Mr. Duccini, who suffered from the 
various mental illnesses that you described, just briefly, 
what — if someone is taking ritalin and all the sudden they go 
off of it, what are the consequences of something like that? 
A Well, there is a little — there is a half life to 
medication. It takes a little time for it to get out of his 
system. Ritalin is very quick. But what that means is if the 
medications were helping the person to be better able to stay 
on track, to concentrate of what was going on, to understand, 
to be able to read and so on and so forth, then not taking the 
medication would return him or her to the state where they 
were no longer able to stay on track, not able to read, not 
able to comprehend as well. 
Q When you say not able to comprehend as well, if in 
fact someone is taking their medication and then go off taking 
the medication, they are not able to comprehend as well, to 
think clearly, would it be easier for a person like that to be 
taken advantage of by someone? 
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A I think so, yes. 
Q You indicated in the report also that Duke has 
difficult with memory. And I believe you said sorting out 
whan he has done. Could you explain what you meant by that a 
little bit? 
A I wasn't able to fill out nos: of the information 
about his family and who they were, where they lived, and so 
on. He had a difficult time even getting the names of his 
three children straight and so on. Ee was, as I said, quite 
agitated. I didnTt press that beyond what I thought was an 
appropriate limit because he became frustrated and began to 
weep. And he kept saying the thoughts came too fast, too 
fast. So his memory, his recent memory, was also--he was also 
having some difficulty with. 
I asked him what had been going on in the jail. I guess 
there is not a lot going on in the jail. But nonetheless, he 
wasn't able to tell me much about what went on right there in 
the jail during the time he was in. 
His memory was patchy. He told me about some instances 
that had occurred at the prison, and yet, as I say, he 
couldn't give me rather mundane information that I thought 
anyone should be able to give. 
The thing about the dolls and the trailer was another 
kind of an incident. He didn't seem to be certain what had 
happened, and so—he told me of an incident that had occurred 
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in regard to some alleged abuse or molestation of his 
children. And he didn't know whether he was supposed to have 
done it, or someone else. But he didn't know how he could 
have done it because he was in jail when it supposedly 
transpired. So he was having difficulty being able to put 
chronology to events. 
Q Okay. So in your opinion could someone in his 
condition like that, lack of medication, having a hard time 
comprehending, would it be surprising that he could not 
remember much at all about the particular incident or even 
speaking to the detective immediately following? 
A It wouldn't surprise me that he would have a 
difficult time sorting things out so he could give a coherent 
story about it. 
Q Okay. 
A Narrative is perhaps a better word. I meant to 
explain what happened, a history of what had occurred. 
Q Okay. And finally, just explain to the Court what 
you--or to the Jury what you found as far as whether Mr. 
Duccini was competent. Whether he should proceed with the 
proceedings here in the court. 
I felt that he was not competent to proceed. And I 
felt that he wasn't--! thought he knew that he was in trouble, 
quote-unquote, but he has had some experience with the law and 
with courts and jail and prison before. He wasn't 
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specifically clear on what he was charged with, he had more 
or less of an idea of what the penalty would be if it were a 
theft, a large theft. 
I didn't think that he would be able to cooperate with 
his attorney because he was so paranoid, he wouldn't talk to 
him. And I didn't see how a person could cooperate in his own 
defense if he didn't trust the attorney or the Judge or anyone 
else. And so—and his disordered thinking generally I felt to 
be problematic. An I believe I recommended a period of having 
his medication and then re-evaluation or possibility of having 
the Mental Health Center or State Hospital evaluate him across 
a longer period of time than the hour and a half I spent with 
him to get some idea whether or not the symptoms that I saw 
there held true across a longer period cf time. 
I also went a little beyond what the Court — 
MR. HEWARD: I object to going beyond that. That's 
specifically covered by the State's Motion In Limine. The 
witness answered the questions the Court asked him to. He is 
going into an area he wasn't asked to. I believe you ruled on 
that. 
THE COURT: At this point we will cut you off and 
have you respond to any questions. Do you have any further 
questions? 
MR. MILES: Just a couple, your Honor. 
Q So, Mr. Potter, based upon your evaluation and what 
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you seen, he could not continue on, you felt he needed to be 
treated, evaluated at the appropriate center? 
A I felt he needed to be treated and evaluated again. 
Q Based upon that opinion and your statement to the 
Court, your examination—that took place the end of December, 
is that correct? 
A That's correct. 
Q And you indicated he hadnTt been receiving his 
medication for the previous month while— 
A At least. 
Q At least, right. From the time the alleged offense 
occurred up no that time. In your opinion would in be fair to 
say that while you found him incompetent to proceed at that 
time, suffering from mental illness, there wouldn't have been 
any difference in him from a month before if he hadn't been 
taking his medication as far as his mental illness, as far as 
his competency to comprehend and understand and remember, 
those types of things? Would it be fair to say he suffered 
from that at the time this alleged offense was to have 
occurred? 
MR. REWARD: I object. I think there is two 
questions that were asked there, at least. 
MR. MILES: I will rephrase it. 
THE COURT: The Court will sustain that. You can 
ask the question, but you do need to simplify it. 
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MR. MILES: Thank you, your Honor. 
Q At the time of the alleged offense, being a month 
before you saw him here, would it be your opinion that he 
suffered from a mental illness? 
A Yes. 
Q Which affected his ability to comprehend and 
understand and to think and remember and comprehend what was 
going on at that time? 
A Yes. 
MR. MILES: I have no further questions, your Honor. 
THE COURT: All right, thank you. Rather than begin 
the cross-examination at this time, Mr. Heward, we are going 
to cake our break for the evening. We will reconvene tomorrow 
morning at 9:30. Before I set that time in stone, Mr. Miles, 
where are we going from here? 
MR. MILES: your Honor, obviously whatever Mr. 
Heward has with cross-examination, following up with redirect. 
The only other witness that we anticipate calling at this time 
is Dr. Harvey Wheelright. Obviously it is our option whether 
or not Mr. Duccini takes the stand. But at this point we 
anticipate calling Dr. Harvey Wheelright. 
THE COURT: Is Dr. Wheelright scheduled to be here 
tomorrow morning? 
MR. MILES: He is. He was scheduled to be here at 
4:30. I guess he is probably out in the hall. But I 
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Q Okay. I would like to talk a little bit about these 
court evaluations or these forensic evaluations that the Court 
asks you to go do. Could you tell me how that process works? 
You initially get an Order from the Court. And how does that 
work? 
A I get an Order from the Court which usually 
specifies what is required, whether it is evaluation for the 
mental status at the time of the alleged offense, or whether 
the mental status is such that they can stand trial, can help 
counsel, understand the proceedings against them and the 
penalty for the offense charged, things of that sort. 
Q Okay. You indicated than there is a couple of 
different ones that they send for you to do. One to find out 
whether he is suffering from a mental illness, and also 
whether he is competent to proceed, to assist his attorney and 
basically to face the charges that are against him, is that 
correct? 
A Yes. 
Q Is that the one you were asked to do in this case? 
A Yes. 
Q Okay. I would like to talk a little bit about that 
evaluation you did with Mr. Duccini. Is it true that on—I 
believe you did your examination with Mr. Duccini on January 
5th, is that correct? 
A That's correct. 
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attention deficit disorder and the schizophrenia. 
Q Okay. You also went on during your interview with 
Duke and talked about some voices that apparently would come 
and go with Duke, or referred to an Ernie in the report. What 
was that about? 
A Yes, we talked a long time. And after an hour or 
so, and I felt there was a little more rapport between the two 
of us, I asked him if he heard voices from some source he 
didn!t see. And he looked at me with alarm and said don?t 
tell me you know about Ernie too. And then he went on to tell 
me that Ernie talks to him all the time and gives him 
instructions. And I asked him whether he was a friend or an 
enemy. He said I don't know. I have a hard time deciding 
whether he is a friend or enemy. Sometimes he tells me things 
that are helpful and sometimes he tells me things that are not 
helpful. 
Q Okay. 
A But he is there most of the time if he is not on 
medication. 
Q Okay. What would that be? Would that be associated 
with any type of mental illness as far as voices? 
A Schizophrenia, the paranoid type. 
Q Okay. And I believe you indicated that he suffers 
from both those—well, as far as when you made your 
determination as to what mental illnesses Mr. Duccini suffers 
225 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
from, what were they specifically? 
A He has attention deficit disorder, severe dyslexia, 
unable to learn how to read, although normal intellectual, a 
disability and thought disorder, schizophrenia with—paranoid 
type with hallucinations, auditory hallucinations, hearing the 
voice of Ernie. 
Q Okay. You indicated, and I believe you stated his 
mental illness is a rather complicated nature. 
A Yes, really rather complex. 
Q Is that unusual? Is it easy always to examine 
someone, even over an extended period of time, to specifically 
put parameters on what someone suffers from? He does suffer 
from this illness and doesn't suffer fron that one. Or is 
that typical to put someone in the category of suffering from 
4 or 5 of them? 
A Usually it is only one. Most of the time one 
diagnosis covers the symptoms. And only once in a while will 
they have a complicated thing like he does where he has the 
dyslexia, the inability to learn to read, and the attention 
deficit disorder and the paranoid schizophrenia, that's 
unusual. 
Q So he actually is a little further on than someone 
else would be that suffers from one? 
A More complex,. 
Q Okay. You ultimately concluded obviously that 
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because he suffers from these mental illnesses that he had 
mental illnesses and he was not competent to proceed. And you 
suggested a lengthy stay at the Utah State Mental Hospital, is 
that correct? 
A Yes. 
Q And I believe based on those opinions of yours, and 
your examination--I would like to ask you about your opinions 
basically as to--your examination took place the first of 
January, correct? 
A Yes. 
Q And this alleged offense was to have occurred on 
November 30th. And he was in jail during that period of time, 
without his medication. Would it be your opinion that at the 
time of this alleged offense that he v/ould have been suffering 
from these mental illnesses, suffering from the inability to 
comprehend, to do the things that you have explained what 
happens when someone suffers from these mental illnesses, at 
the time the alleged offense was to have occurred? 
A Yes, I would say at the time he was mentally ill, 
functioning essentially the same as he was when I saw him at 
the jail. 
Q And finally, with that assumption, based on your 
evaluations of all the people you do, what percentage of 
people would you say that you find suffer from mental illness 
when you go over and do an examination on them? 
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respond to it. They raised two issues. The first was that 
the Defendant didn't knowingly waive his Miranda rights. 
There was no briefing on that issue. Therefore we chose not 
to respond to it. Just so the record is clear. And I donTt 
believe there is anything to indicate that. And my 
understanding is Mr. Miles is conceding that the Miranda was 
given. Perhaps lumping those two arguments together. 
MR. MILES: If I may, your Honor. Yes, I believe 
the argument goes to the voluntariness of both counts. That's 
why we briefed and argued the one. I don't think we are 
arguing that he was never given his Miranda rights. 
THE COURT: All right, than}; you. The Court is 
reacv co rake its ruling in this case. 
The transcript of the statement given by the Defendant is 
interesting. There are areas there where it appears tc the 
Court that the response is different, ate would shuw some 
signs of some different thinking on the Defendant's part. And 
then there are other areas where he appears to be very 
responsive to wriat is being said by trie police officer. 
7ne Court in looking again at the totality of the 
circumstances that have been presentee tc this Court, it 
doesn't appear that there was coercive environment, or that 
the type of question was coercive. It was give and take. 
There was a great deal of explanation that was given by the 
police officer concerning—expressed for the well being of the 
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Defendant. And it appears to the Court that the give and take 
went on in a voluntary way. 
Based on that, and based on the authority of the case 
of—the Connolly case that was cited by the State, the Court 
is going to deny the Motion to Suppress. I think that the 
answers, and sometimes being unresponsive, probably is a 
weight question. How much value do we put on the statement 
that was given by the Defendant. 
And certainly I can imagine that the statement could be 
somewhat helpful to the defense in some of the other defenses 
that have been raised. But I again don't find it to have been 
given in a coercive environment. 
Z don't think the statement was ccercea. I believe it 
was voluntarily given by the Defendant. Based upon that, I 
will deny the Motion. 
MR. REWARD: We would ask for a specific finding we 
have made it by at least a preponderance, which I believe is 
the burden, your Honor. 
THE COURT: That would be the Finding. Would you 
prepare an order to that effect, Mr. Hevrard? 
MR. HEWARD: Yes, I will, ycur Honor. 
THE COURT: All right. Now the Court having made 
that ruling, when are we scheduled to go to trial? It is 
coming up pretty soon. 
MR. MILES: Scheduled a week from— 
IE 
